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In the Uatter of petitLon

o f t
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EEARiA}I @RP.

for redetcrrninati.on of, deficiency 
t

of, franchice tax under Article r
9-A of the tax taw for L967. 

-

Charan Corp. havlng filed petltion f,or redeterrrln-

ation of deflciency under Artlcle 9-A of the tax law for L967

and a hearLng havJ.ng been held on ilune B, 1971 beforc John iI.

Genevieh, Hearing Offl.cer of the Departrnent of Taxatl,on and

Finance, at the off,ica of the Btate Tax cornmiaeion, 80 centre

Streetr NGW York CLty, at r*hl.ch hearl.ng the taxpayer rraa r6pr6-

eented by Arno1d ghei f fer .  C.E.A.,  and Hanrsy Fencter,  C.p.A.,

of, the f,lnr of A. gheif,fer & cmpany, accountantr for the tax-

Payer, and the record havLng been duly examined and conridered

by the gtate Tax Coranlrslon,

It ir hereby foundr

(f) The tarqlaycr wu incoeporated in the State of

Illinol.s on Feptember 28, 1956 and begnn doing buelnesg Ln Nqt

York on ilune 6, 1962.

(2) The busin6s. Le managed and dLrectcd from Ncw

York City whcre the general ledgen are malntained.

(3) The taxpayer o*ned real property ln elbenyr New

Yorkl CineinnatL' ohip; Hartford, Connectleut, and tfington Salom,

North Carolina.

(41 Each of the propertiet wal managed by a local

agentr with se;rarate ernployecrp bank account, ledger, lngur-

anc6, ets. The mortgage on each of the properties contaLne a

clause ri-mtttng the taxpayetr'e llabirtty on the mortgagr to thc

property alone.
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(5) !!hc Hartf,ord property war rold ln 1966 on an

inrtallmont baal.r and 91791 593 war reXrorted a! a capltal gat n

for f,cdcral tax purlnrea ln 1966 wtth tho remalndcr of thc capl.tal

gain of $258,048 reported for fedcral tax purlxrrer ln 1967. A

capltal galn of f48,317 on the ral.e of the Cincinnati propcrty

eat rc;rorted for fcderal tax purporet l.n 1967.

(6) In 1966, the taxlnyer included ths lnrtallnent

capl.tal grin of $1?9r 593 on the eale of the Hartforrl prop,rrty Ln

its Conncctl,cut franchiro tax leport and conputcd thc tax on ruetr

ineme on tn allocatad batl,a by uec of, a thrco-factor fotlulr.

![he taxpeyer did not flle a L957 Conncctl.cut francht tc tax rcXtort

and the Lnrtal.lment capLtal gal,n of 9268,048 wal not taxed by

Connecticut. Thc capltal gain in 196? on the aale of the Clncinnati

property war not rubJect to an l.ncone or franehl,re tax Ln O[rl.o.

(71 Ttre tuclnyer fllcd tfry York Stato f,ranchir tax

reportr for 1954 and 1955 rnd allocatcd Ltr Lncmc and capLtal

on a rtatutory barlr urlng thc throe-factor fomula.

(8) tn ttr New York Etato franchlrc tax report f,or

1966 it elininated frm lnconc the Hrrtford capltal gain of

qL79,593 lnd cmputed thc tax dur on allocatcd total capital.

Capital wat allocated wlthl,n and without Nsy York uaLng thc

atatutory threc-factor method. NotLce of defieiency waa lreued

dlrallml.ng tho elLml.natlon of, thc capltcl galn and cmputLng thc

tax dua urlng the etatutory thrce-factor mcthod. lhlr defLcl,ency

har bcen pald.

(9) In l,tr New York Etatc franchirc tax rcport for

1967 tho rcmalnder of the Hartforrl eapital gal.n of 92681048 tnd

thc Cl,nclnnatl capital galn of, g48r3l7 r*sro excludod frm lncoc

and thc tax due war c@puted on allocatcd total capl,tal. lfhc

allocatl,on wla eonputcd by the threo-faetor formula. 1lhero

capltal gal,nr s€re allocated outaLds Ne\r York in coputlng thc

rccGlptt factor.
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(1O) On Oetober 15, 1970, notice of

1967 was iaaued by the Corporatlon Tax Bureau

Entire net Lneore (before slinination of
eapLtal gaLno)

Bueinesr alLocatlon Inr report ftled
ALlocated antire net incme
Tax at 5W
fax paid
Ileficiency

deflcloncy for

at followsr

9279,1o2.oo
44.2%

123,  353.  og
6r794.97
1 ,7 l9 .oO

$ 5 r065 '97

(lU A tirnely petitlon for redstermLnation war flXad

requeeting that aeparate accountLng bs allowed aa an equltablc

adjuatment rrnder thc provLaione of gection 210.8 of Artlcle 9-A

of ths tax law.

(12) Section 208.9 of Article 9-A of the tax law

provldeo, ln partr

"The tErm rentire net incqner means total net
ineqne frm all sourc6s, whlch shall be prerumably the
tams aE the entire taxable Lncome which the taxSnyer
ia regulred to r€port to the llnited Statee trea-ury
deSrartment, r r I except ag hereinafter provl,ded, ind
oubJect to any modlf,lcatlon required r I l.'

None of the exoeptl.ons or modificatl.ong in Sectlon 2O8.9

provide for the exclurion of capl.tal gaine.

(131 gectJ.on 210.8 of ArtLcle 9-A of the tax law pro-

videc, in partr

"Xf lt shall appoar to the tax commlesion that
any buein€aa or inveetoent allocation percgntage deter-
mined as hereinabove provlded does not proparly reflect
the activity, bucj.nearr incms or eapitel of a taxpayer
wlthln the atate, the tsx cqnmisalon shali be authorj.zed
in itc discretionn in the care of, a business allocatLon
percentage, to adJuet it by (a) sxcluding ons otr mor€
of the factore thereLnr (bl incrudlng one otr more other
factors, t t t, (c) cxcluding on€ otr motre raseta in
cuttputing euch alLoeation tr)arcentage, t * tr of, (d) eny
other slmllar or different method calculated to ef,fect
a f,aj.r and propcr allocatlon of the Lnqone and capltal
rgaronably attributabla to the atate, * * t.rl

Tho State ![ax Coml.rrlon hereby

DECfDESr

(A) The notLce of def,lcLency for 1967 isaued on

October 16, 1970 properly refleetr th€ tax due by the three-factor

gtatutory forrnula,



I

: '
a -4 -

(B) 8l.nce thc capi.tal gains of 9268,048 and $48,317

sere not taxed Ln their entLrety by the reapectLvs Strtea Ln

wtttch the property eold r*ar loaatedr there Lr no lnequtty ln

atrrylying the thrce-factor rtatutory fonoula.

(Cl the notice of deflcl.ency for 1967 le afflrted

togothor with Lntercat Ln sccordanee with Sectlon 1O84 of

Article 27 of, ths tax law.

Datedt Albany, New York

thl,g 22nd. day of october 1971. SnAtE TAt( CO&iI85ION
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